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In the “Green Bag” for May, nearly forty pages are taken up with 
a collection of opinions upon “The Laws’ Delays.” It includes brief 
articles by eighteen prominent judges, or members of the Bar, in the 
United States, and is an interesting summary of complaints against the 
speedy administration of justice, or of approval of certain features of the 
English courts, or of our own. From a preliminary paper by Mr. Wil- 
liam Lambert Barnard, of Boston, entitled “A Summary of Conditions in 
the United States,” we learn that in Colorado the Supreme court cases 
are two years in arrears, and that of the Court of Appeals nearly four 
years, but that in most of the other states of the Union the congestion 
is not so great, and the delays are not so unnecessarily lengthy. Of the 
New Jersey courts the writer says: “The New Jersey Supreme court 
and Court of Errors and Appeals are each but one term (four months) 
behind their work. An opinion is rendered in from twelve to fifteen 
months after decision in the lower court.” It is true that in New Jersey 
the courts are more up to date than in many of the states, but, on general 
principles, it is not right that it should require even from a year to fifteen 
months to have a decision approved or reversed after being made in the 
Supreme court. In the article concerning New Jersey and the applica- 
bility of English methods to our local condition, Mr. Justice Swayze 
contributes a brief article, in which he attributes the rapid dispatch of 
business in the English courts “to the excellence of the judges and the 
excellence of the Bar,’ and adds that “The Bar is composed of more 
thoroughly trained men than has hitherto been the case in this country, 
speaking generally. Everyone is aware of the fact that, with a skilled 
judge to direct a trial, and skilled lawyers to conduct it, much time is 
saved, and the evidence and arguments are directed to the real point in 
dispute.” He thinks that the practice in New Jersey is greatly assisted 
“by the great liberty of amendments and the control of the pleadings 
permitted to the court.” He makes no suggestions, however, for expe- 
diting the hearing of cases, but expresses the opinion that too much 
time is wasted in the preparation of long briefs, and the citation of cases 
which are not in point. We sincerely hope that the Commission 
appointed under the authority of the last legislature, to suggest consti- 
tutional amendments which may still further increase the efficiency of 
administering the machinery of our courts, especially in the matter of 
antiquated details, will be taken up by the Commission with thor- 
oughness. 
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One of the things which the Commission should take hold of with- 
out fear or favor is the subject of the drawing of juries, which, of course, 
involves no constitutional amendment, and the other matter of the 
requirement of twelve men to find a verdict, which is too distinctly anti- 
quated and unreasonable to be longer continued, and which will require 
constitutional action. Because it was deemed best in England a thou- 
sand years ago, in the time of the wise Alfred the Great, to have twelve 
good and true members of the hundred to decide upon the conviction 
of their fellows of a crime, is no reason why now in the Twentieth Cen- 
tury twelve men should be compelled to think exactly alike before a 
plaintiff can recover an honest debt against the defendant. Three- 
fourths of the jury of twelve should be able to render a verdict in any 
court or case in the land. A majority of the members of a court will 
decide the largest and most complicated question that ever comes 
before the highest tribunal in the state, and surely three-fourths of a 
jury ought to be sufficient to render a judgment for plaintiff or defendant, 
or even to convict a criminal. If not, why not? 





In the case of Jacobson v. The Commonwealth of Massachusetts, 
the United States Supreme court has decided that compulsory vaccina- 
tion is not against the provision of the Constitution of the United States 
guaranteeing personal liberty. It first decides that the spirit of the 
Federal Constitution, or its preamble, cannot be invoked, apart from the 
words of that instrument, to invalidate a state statute. It also says that 
the personal liberty secured by the United States Constitution against 
state deprivation, is not infringed by the Massachusetts statute authoriz- 
ing compulsory vaccination by the local boards of health, when it is 
deemed necessary for the public health and safety under which, as con- 
strued by the highest state court, vaccination may be required of all the 
inhabitants of a city where smallpox is prevalent and increasing. In its 
decision, the Supreme court calls attention to the fact that vaccination 
is commonly believed to be a safe and valuable means of preventing the 
spread of smallpox, and that this belief is endorsed by the highest medi- 
cal authority. It also says that a state legislature, in enacting a statute 
purporting to be for the protection of local communities against the 
spread of the smallpox, is entitled to choose between the theory of those 
of the medical profession who think vaccination worthless for this pur- 
pose, and believe its effect to be injurious and dangerous, and the 
opposite theory, which is in accord with common belief, and maintained 
by high medical authority, and 1s not compelled to submit a matter of this 
character, involving the public health and safety, to the final decision of 
a court or jury. In its final summing up, the Supreme court states that 
an adult cannot claim to have been deprived of the liberty secured by the 
United States Constitution, by the enforcement against him of the com- 
pulsory vaccination law—at least, where he does not show, with reason- 
able certainty, that he was not at the time a fit subject of vaccination, 
or that vaccination, by reason of his then condition, will seriously impair 
his health, or possibly cause his death. This decision ought to be con- 
clusive on a subject which has received much attention from various 
courts, and which seems to have had much adverse criticism at the hands 
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of some people, who, through ignorance or otherwise, do not under- 
stand the merits of vaccination and the importance of its results to the 
welfare of the state. 





In the case of Morrison vy. Dickey, 50 S. E. Rep. 175, there is dis- 
cussed and determined the liability of a sub-partner to a partnership, 
when, for a consideration, the sub-partner is to receive a certain per- 
centage of the profits earned by the partner. In that case the Supreme 
court of Georgia holds that a partner may make an agreement with a 
third person for a division of the profits coming to him from the part- 
nership enterprise, and, if the character of the agreement is such as to 
disclose the essentials necessary to a partnership, a subpartnership is 
thereby formed between the partner and the third person; but that such 
person does not become a member of the first partnership, 
nor is he liable for the debts of that partnership. In this case 
a partnership was formed by certain gentlemen named Morrison and 
Dickey. It seems, however, that Morrison’s wife, unknown to Mr. 
Dickey, was the original owner of the business in which he had purchased 
a half interest. Afterward the wife made a gift to the husband of a por- 
tion of her interest in the profits which the husband would derive from 
the first partnership. The court held that the use by either Morrison or 
Dickey of such profits to discharge a prior debt of the firm of Morrison 
and Dickey would not render Mr. Dickey liable to Morrison’s wife on 
account of having used her money for the purpose of paying her hus- 
band’s debt. The court in an interesting argument said: “The relation 
created by a partnership agreement is one founded so essentially upon 
mutual confidence that there can be no such thing in the law as a part- 
nership between persons unless the persons are known to each other, 
and each has an opportunity to determine whether that relation shall be 
formed between them. Partnership is founded upon agreement and 
consent, and there can be no consent to the formation of a partnership 
with a person who is not known. 1 Bates on Part., sec. 158; 22 Am. & 
Eng. Enc. Law (2d Ed.), 15. The relation which existed between Mor- 
rison and his wife after Dickey had been admitted as a partner into the 
business carried on by Morrison was in the nature of a subpartnership, 
which made Morrison and his wife partners as between themselves ; and 
as such they assumed all of the responsibilities that would be incident 
to a partnership created between two persons, where one furnished the 
capital, and the other the skill and labor necessary in carrying out the 
enterprise. 1 Bates on Part., secs. 164, 169. How profits between them- 
selves as members of this subpartnership would be divided would be 
immaterial, and therefore the mere fact that Mrs. Morrison was to 
receive the entire profits of the business thus carried on in her husband’s 
name for her benefit would not deprive the business relationship between 
them of the essential elements of a subpartnership. It is now the settled 
law of this state that husband and wife may lawfully engage in business 
as partners. Ellis v. Mills, 99 Ga. 490, 27 S. E. Rep. 740. But this rela- 
tion existing between Morrison and his wife as to each other would not 
make the wife a partner in the business carried on by Dickey and Morri- 
son, nor would she be liable for the debts of that partnership; but she 
would be liable for any debts which might be considered as debts of the 
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subpartnership existing between herself and her husband. 1 Bates on 
Part., secs. 168, 169 ; 22 Am. & Eng. Enc. Law (2d Ed.), 17. While Mrs. 
Morrison was not at all bound by the judgment against Morrison and 
Dickey, and not in any way liable upon the contract which was the foun- 
dation of that judgment, this liability of Morrison and Dickey was one 
of the liabilities of the partnership between them; and, when Mrs. Mor- 
rison saw fit to disclose her ownership of the business, and Dickey saw 
proper to recognize her as a partner, she then took her position for the 
first time as a partner in the business with Dickey, and she then became 
liable, upon an accounting as to the affairs of the partnership, to account 
to her partner for all claims or demands which, as between the partners, 
would be lawful charges against the partnership business; and, if the 
partnership had gone into liquidation, there would have been, in an 
accounting between the partners, no legal obstacle in the way of Dickey 
insisting that the money expended for the machine should be treated, 
as between him and Mrs. Morrison, as a liability of the firm, and one for 
which she should account for ore-half. This is true notwithstanding the 
fact that at the time the machine was purchased, when her ownership 
of the business was not known to Dickey, she gave her husband special 
instructions not to purchase the machine; it appearing that the machine 
was actually purchased and used in carrying on the business of the part- 
nership. Take still another view of the matter. The subpartnership or 
relation in the nature thereof, existing between Mrs. Morrison and her 
husband, rendered her liable to account to her husband for all legitimate 
and necessary expenses incurred in realizing or attempting to realize 
profits from the partnership between him and Dickey; and, if the pur- 
chase of the machine was necessary or proper for the conduct of the 
business, and was actually used in the business, before Mrs. Morrison 
could demand from her husband the profits of the business she would 
have to account to him for the amount for which he rendered himself 
liable on account of such purchase. Her protest against its purchase 
would not avail her as an excuse for not so accounting if the profits 
claimed by her were the result of the business in which the machine had 
been actually used.” 

The little publication called “The Lawgiver” has some bright things 
in it, some of which are exceedingly pat, especially for those lawyers 
whose business methods are “peculiar.” In a recent issue it says: 
“Postage is so cheap, stationery so low, and the time of many lawyers 
so unoccupied, that it is almost as inexpensive to write letters as it is to 
talk, and there is no excuse whatever that can justify a man in not 
answering business letters—that call for an answer—except downright 
cussedness. Letters pertaining to business relations which you already 
have; letters from clients pertaining to business in your hands, if in their 
nature they call for an answer, deserve to be answered; and the attorney 
who neglects or refuses to respond to either, and then kicks because some 
one punches him in the ribs to wake him up on the subject, turns wild, 
and friskily roars a monstrous bluff about ‘morals, conscience and law,’ 
more nearly resembles a cross between a Texas steer and a Rocky Moun- 
tain jackass than anything else yet described in natural history.” 
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In last month’s Journal we referred to the subject of juries, and 
since then our attention has been called to an interesting paper read 
before the Bar Association of North Carolina, by Mr. Clement Manly, 
at its annual meeting in 1904; a paper which was followed at the next 
session of the legislature by a general revision of the jury system of that 
state. In the course of the paper the author says: “Juries, like all other 
similar bodies, are most capable when composed of men from the differ- 
ent classes of society and from different occupations and professions. 
The body which makes the law is most capable, when thus composed, 
and certainly the body which executes the law is most desirable when it 
contains men engaged in different businesses, and of different thoughts; 
the laborer and the capitalist, the professional man and the minister of 
religion. To this theory we all readily assent, yet what do we find? 
The actual percentage shows that in many counties of the state, a venire 
is frequently brought into court, ninety per cent. of which belong to one 
avocation. In the county of Forsyth, where its county town, Winston- 
Salem, has forty-five per cent. of its inhabitants, the average juries show 
that less than fifteen per cent. live in the town. I have been told by one 
or two lawyers from other towns in the state that with them the per cent. 
of town people on the jury is even less than that which | have given for 
Forsyth county. Of course such a percentage is out.of all proportion 
to the population from which is drawn the juries, and shows unjust laws, 
or an improper administration of them. Who among us, except in in- 
stances so rare as to startle us, can recall seeing the chief officers of a 
bank, railroad or other large corporation or business firm, owners of 
cotton mills, foremen of shops, or distinguished ministers of religion, 
sitting in the jury box in the trial of a case? And yet, why not? Is 
there any law exempting them? Are they exempt from the duties and 
obligations of citizenship? Have those gentlemen business of such per- 
sonal importance as permits them to neglect this duty of serving the 
state in the administration of justice? There are thousands of the most 
intelligent and best men of the land whose names are not in the jury box, 
or, if so, the infant hand never finds the scroll which records their 
names. These men avoid the court house as they would a pestilence, 
and damn the whole outfit as a mockery or a travesty for which they 
have the supremest aversion. Yet stranger than all this, these men are 
often forced into litigation and must submit their rights to the arbitration 
of juries. With what result? Of course with the expected. Then we 
hear the outcry, of juries ignorant and corrupt, and of lawyers, impostors 
and demagogues. The men who decline to give any part of their 
precious time to this important duty rail at and criticise juries as in- 
capable and corrupt; a condition which, if it exists, this critic has aided 
to establish. This good citizen never sits on the jury, but stands afar 
off looking on, and with angry abuse sees his own rights determined by 
an incapable tribunal. This is true with most of the business men of 
North Carolina with reference to their own individual matters, and 
equally true of those representing corporations; corporations which 
occupy the most important business relations to the public, involving 
large capital and large properties, and employing hundreds of the best 
men of the community. They are often gentlemen of wisdom and char- 
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acter, yet_they seem blind to their dearest interests and seek exemption 
from jury service not alone for themselves, but for every man of intelli- 
gence and character in their employment. There seems to be some 
strange reason for this malady, an abhorrence of court scenes or court 
methods which outweighs a regard for their own true interest or their 
duty to the cause of justice. A few weeks ago I spoke to one of the 
most distinguished business men in the state, telling him I intended to 
write thus of him in this paper. His reply was that the business man 
was not alone at fault; that he was kept from the court room by the 
demagogue lawyer, who made the trial of causes distasteful to every 
honest man. This was no answer to a direct charge; and whatever truth, 
if any, could be found in such an assertion, is entirely due to the disre- 
gard of duty by the very man who makes the charge. The manner and 
matter of the every-day lawyer is in exact accord with the jury’s sense of 
things; he adopts the manner and the method in the trial of his case 
which he thinks most attractive to those passing in judgment upon it; 
and thus serve his purpose. Enlightened juries would require, and most 
certainly would receive, from lawyers, the full measure of consideration 
which their high sense of propriety demands. And we may candidly 
admit that such a result is not the least of good to be derived from the 
presence on the jury of our best citizens. The condition now is wrong; 
we know it. Let us hope the darkest hour is on, and the dawn appears. 
Much more than in former years, the dockets of the courts embrace 
complicated litigation and difficult questions of contracts, calling for men 
of affairs and experience to try the causes, and the administration of our 
jury system demands present attention. In his work, entitled “Law and 
Jurisprudence of England and America,” Judge Dillon speaks with affec- 
tion and admiration of the jury system properly administered, but after 
years of experience seeing its maladministration, says: ‘Juries ought 
always to be, but very frequently are not, composed of the better class of 
citizens in reference to intelligence, moral character and business exper- 
ience.’ No doubt this lawyer,now at the top of his fame,has given the sub- 
ject very great consideration, and with all his varied experience in courts 
of the states, and of the Federal courts, he now holds with tenacious grip 
to this old and honored institution. He thus tells the profession: ‘But 
there never was a time, and never a country, where it was so important, 
as now and here, to require juries to be composed of substantial citizens, 
men of intelligence and moral character, and various experiences in the 
affairs of life. If the trial by jury is to regain its former popularity, the 
reform must begin here, and to secure it the legislature and the courts 
must work hand in hand.’” We have only this comment to add to the 
foregoing, namely, that, beside the necessary reform which we have 
urged, that a verdict by a jury should be rendered when three-fourths ot 
the jury concur therein, it is also highly important that a jury should be 
composed of the better class of citizens in reference to intelligence, moral 
character and business experience, and, further, that it should contain at 
least some men who know something of the underlying principles of the 
particular case in hand whenever the case seems to require such knowl- 
edge on the part of the jury. For example, if it be a bill for medical ser- 
vices, or relating to an accident in a surgical operation, some members 
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of the jury should be doctors; if it relates to legal fees, some members of 
the jury should be lawyers; if it relates to complicated real estate trans- 
actions, some members of ‘the jury should be those who own and have 
dealt in real estate. In other words, the haphazard method of selecting 
jurors is not a sensible one, and we think this position can be maintained 
without any vast deal of argument. 


MARTIN VAN BUREN, THE LAWYER. 


(From a paper read before the New York State Bar Association). 


The name of Martin Van Buren has been obscured and his fame as 
a lawyer has been dimmed by the persistent injustice of posterity. Noth- 
ing is more unfair than the judgment of an indifferent public concerning 
a man who did not carry his success to a dramatic climax. The majority 
of us have no time to waste in the appreciation of men who have suffered 
defeat ; and Van Buren, after a life of triumphs, was defeated at the end. 
The career which goes on from victory to victory, and terminates at the 
supreme moment—the career of such men as Lincoln, Garfield and 
McKinley—is secure and the decision of the world gives to them the 
crown of immortality. It was not the fortune of Van Buren to preserve 
his hold upon the imagination of succeeding generations. 

Few men of the present comprehend the truth that Martin Van 
Buren was a great lawyer in the days when lawyers needed something 
more than a copy of the code, “Abbott’s Forms,” and the latest edition 
of “White on Corporations,” to quality them for successful practice; 
when it was not necessary to search through hundreds upon hundreds of 
volumes in order to ascertain in how many different ways the courts 
have decided the same question; but when original thought and creative 
genius were requisite for leadership in the battles of the bar. People 
think of him as a politician who was styled “The Kinderhook Fox” and 
“The Little Magician;’ supposed to be cunning and devious in his 
methods ; who, as they are inclined to believe, reached the highest place 
in the land by adroit manipulation and sedulous self-seeking. They 
regard him as one who was, in the vernacular, a skilful wire-puller ; 
master of the arts by which the people are often deceived into promoting 
a charlatan, a trickster, and a shallow and plausible manager of men, 
to the loftiest positions in the commonwealth. The fallacy of this judg- 
ment has been admirably demonstrated by our fellow lawyer, Edward M. 
Shepard, in his masterly biography of Van Buren, which many competent 
critics regard as the best of the American Statesmen Series. ‘ 

Martin Van Buren was at twenty-six surrogate of his county, at 
thirty a member of the highest Appellate court of his state, at thirty- 
three Attorney-General of New York, and until his election as Governor 
one of the busiest and most prosperous members of the Bar. From 
1828 until his death in 1862 he gave no time to the law. To him who 
looks upon a professional life as an ideal one, it may be permitted to 
regret that he bartered for the uncertain and illusive rewards of politics 
the glorious years which might have been given to the noble work of an 
able, independent, high-minded and conscientious advocate. Is the 
memory of the politician, often obscured by erroneous opinion, but last- 
ing in a sense, better than the memory of the great lawyer? In later gen- 
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erations the fame of such men as George Wood, Charles O’Conor, Wil- 
liam Curtis Noyes and Nicholas Hill will surely be of no less value than 
that of the men who wandered from the law into the benighted regions 
of politics. 

Of our twenty-five Presidents, all but five have been lawyers of 
more or less capacity, but it is safe to say that none of the lawyer-Presi- 
dents have been as eminent in the profession as Martin Van Buren and 
Benjamin Harrison. Both of these men were leaders in the bar in their 
respective states, and took part in the argument of great causes. Mr. 
Lincoln was a shrewd and successful trial lawyer before juries in what 
was, in his time, a comparatively undeveloped Western state, but his 
opportunities to demonstrate his effectiveness in the highest courts 
were not sufficient to enable him to prove his title to equality with his 
predecessor from New York or with his successor from Indiana. Pierce 
had a reputation in New Hampshire, Buchanan was honored in Pennsyl- 
vania, and Filmore, Arthur and Cleveland were greatly respected in New 
York ; but they achieved distinction in the sphere of politics rather than 
in the domain of the courts. The qualities which gain political prefer- 
ment are not always those which win triumphs before the judges. 

Van Buren was the son of a farmer of moderate means, and he had 
neither the benefits nor the disadvantages of a college education. When, 
at fourteen, he left the Kinderhook Academy, he began the study of the 
law with Francis Silvester, who is almost invariably styled in sketches 
of Van Buren, as “a respectable lawyer of Kinderhook,” and he was for 
one year a student in the New York office of William P. Van Ness, 
afterwards United States District Judge. Van Ness was only four years 
the senior of his student, and, according the Hammond, the historian of 
early New York politics, he was “one of the most shrewd and sagacious 
men that the state of New York ever produced.” I am not prepared to 
say that every lawyer should have a coilege training, but the conditions 
to-day are not the same as those of 1802. Colleges then were materially 
different from the colleges and universities of to-day. I doubt if Van 
Buren would have been any more or less successful if he had been a col- 
lege man. As to a clerkship in an office in New York City, I am con- 
vinced that it helped him. We city men recognize the fact that the 
country lawyer is usually better founded in the principles than the busy 
men of the metropolis who are compelled to concern themselves more 
about the doing of a thing than about the technicalities of the perform- 
ance. The magnates of finance in New York City care very little about the 
niceties of the law; they want to achieve results. In 1802 there was not 
so much difference between the legal business of the city and that of the 
country ; but yet I think the year’s work in New York was of advantage 
to Van Buren, although he says himself that Van Ness did not have 
much business. 

There must always be a legend connected with the youth of a dis- 
tinguished lawyer, and there is one about Van Buren which the solemn 
Mr. Holland relates in the “Life,” published in 1835. It is said that “the 
young advocate, not yet sixteen years of age, successfully managed a 
cause of great interest and considerable importance against an opponent 
who was then infull practice at the Bar,and has since filled several respon- 
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sible public offices. The future statesman was then so small of stature that 
he was placed upon a table to address the jury.” By the time the tale 
reaches the year 1888, Mr. Shepard makes the opponent none other than 
Silvester himself, and the justice has the lad stand upon a bench, with 
the exhortation, “There, Mat, beat your master.” I have serious doubts 
whether, even in that generation, small boys in law offices were allowed 
to try important causes against the lawyer with whom they were serving. 

In the Congressional Library at Washington, where the papers of 
many of our Presidents repose, may be found the manuscript autobiog- 
raphy which Mr. Van Buren began to prepare in his seventy-third year, 
and which, like many such works, was never completed. It has not been 
published, but I am informed that it is to be printed under the auspices of 
Mr. Worthington C. Ford, the efficient chief of the manuscript division 
of the library. Most of the pages are devoted to politics, for the author 
remarks that the briefest sketch of the incidents of his professional life 
would occupy too much space and that “they must, with one or two ex- 
ceptions, be left to the judicial reports and to the traditions of the times.” 
He tells us, however, a number of incidents connected with the lawyers 
of the day and with his early life, which make us regret that he did not 
dwell more fully upon his experiences as a lawyer, and I am tempted to 
indulge in a few quotations. Although the story of his boyish triumphs 
may be apochryphal, there is no doubt that he was precocious. In the 
autobiography, after deploring his devotion to light reading instead of 
to the graver studies, he says: “In place of the studies by which I 
would thus have given employment to an uncommonly active mind, I 
adopted at a very early age the practice of appearing as counsel before 
arbitrators and inferior tribunals, and my success was such as to give 
rise to exaggerated impressions that were brought before the public in 
the course of my after political career.” He adds, later on: “I cannot 
pass from the subject of my early professional career in inferior tribunals 
without a caution to my young friends, the circumstances of whose start 
in life may resemble my own, against the adoption of a similar course. 
The temptation to anticipate professional fame is a strong one, and my 
success, humble as it has been, is well calculated to mislead young men 
of genius and ambition. Whatever the degree of that success may have 
been, they may be assured that it would have been much greater and 
more substantial if, like many others who may not have succeeded as 
well, I had first acquired a sound education and stored my mind with 
useful knowledge.” This is rather an amusing bit of self-appreciation 
disguised as self-depreciation. 

He was licensed as an attorney in November, 1808, and opened an 
office in his native village in association with his half-brother, James I. 
Van Alen. At the next term of the county courts he was admitted as 
attorney and counsellor, and in February, 1807, he reached the ultimate 
stage of professional standing, the office of counselor in the Supreme 
court. In those days they were fond of fine distinctions in the grades of 
lawyers ; they had not learned that the lawyer finds his level by the force 
of his intellect rather than by the title which he bears. In 1808 he was 
appointed surrogate of Columbia county and served until 1813. In 1809 
he removed to Hudson and became a partner of Cornelius Miller, the 
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father of Judge Theodore Miller, whom most of us remember as a judge 
of the Court of Appeals. It is, perhaps, almost undignified to refer to the 
fact that Van Buren and Miller did what is called a “paying business.” 
It is very pleasant to think of our profession only in its loftier aspects, 
but we cannot deny that there is a financial element about it which is 
not devoid of serious interest. The question of pay cannot be over- 
looked ; and it is no mean test of the ability of the men who try and argue 
causes, this test of the sums which clients are willing to pay for their 
services. At the age of forty-six he was compelled by the exigencies of 
public life to relinquish private practice. He had amassed what was at 
that time a comfortable fortune, acquired by faithful and distinguished 
professional labor. 

In the autobiography, he sums up his legal life thus: “For my 
business I was to a marked extent indebted to the public at large, having 
received but little from the mercantile interest or from corporations, and 
none from the great landed aristocracies of the country. It was not- 
withstanding fully equal to my desire and far beyond my most sanguine 
expectations. I was not worth a shilling when I commenced my pro- 
fessional career. I have never since owed a debt that I could not pay 
on demand nor known what it is to be without money, and I retired from 
practice of my profession with means adequate to my own support and 
to leave to my children not large estates, but as much as I think it for 
their advantage to receive. The cases in which I was employed embraced 
not only the ordinary subjects of litigation between man and man in 
communities like that in which I reside, but extended to the most intri- 
cate and important cases that arose during the last fifteen or twenty 
years of my practice. In the management of these I was repeatedly 
associated with and opposed to such men as Richard Harrison, Aaron 
Burr, Thomas Addis Emmet, Daniel Webster, John Wells, John V. 
Henry, Peter Van Schaack, Abraham Van Vechten, David B. Ogden, 
Samuel A. Talcott and Elisha Williams—a galaxy of great lawyers 
scarcely equalled in the professional ranks of any country.’ 

Van Buren was small, and, although not insignificant in stature, ‘yet 
not impressive. He had none of those physical qualities which often 
carry weight with jurymen. To our modern eyes he would have been 
almost amusing if the description which Henry B. Stanton gives of him 
as he was in 1828 is accurate. “Mr. Van Buren,” says Stanton, in his 
“Random Recollections,” “was rather an exquisite in appearance. His 
complexion was a bright blond and he dressed accordingly. On this 
occasion he wore an elegant snuff-colored broadcloth coat with a velvet 
collar; his cravat was orange with modest lace tips; his vest was of a 
pearl hue; his trousers were white duck; his shoes were morocco; his 
neatly-fitting gloves were yellow kid; his long-furred beaver hat with 
broad brim was of a Quaker color.” 

It is difficult to imagine our leaders of to-day arrayed in such a 
fashion. I can fancy that if any of these eminent counsel should appear 
thus clad in the stately room where sits our Court of Appeals, its digni- 
fied clerk would fall in speechless syncope and the black-gowned judges 
would disappear through that mysterious back door which always 
arouses my curiosity. 
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Oliver Wendell Holmes once asked Gulian C. Verplanck, who, on 
the whole, seemed the most considerable person he ever met, and Ver- 
planck answered “Elisha Williams.” He was a worthy foe. The best 
comparison of the two men was drawn by Benjamin Franklin Butler, 
the partner of Van Buren from his admission to the Bar until 1828, and 
a student in the office of Van Buren & Miller, a member of the Cabinet 
of Jackson and of Van Buren, and Van Buren’s most intimate friend. 
“Never,” said Butler, “were two men more dissimilar. Both were elo- 
quent, but the eloquence of Wiliiams was declamatory and exciting ; that 
of Van Buren insinuating and delightful. Williams had the livelier imagi- 
nation; Van Buren the sounder judgment. The former presented the 
strong points of his case in bolder relief, invested them in a more bril- 
liant coloring, indulged in a more unlicensed and magnificent invective, 
and gave more life and variety to his arguments by his peculiar wit and 
inimitable humor; but Van Buren was his superior in analyzing, arrang- 
ing and combining the insulated materials, in comparing and weighing 
testimony, in unravelling the web of intricate affairs, in eviscerating 
truth from the mass of diversified and conflicting evidence, in softening 
the heart and molding it to his purpose, and in working into the judg- 
ments of his hearers the conclusions of his own perspicuous and per- 
suasive reasoning.” There is an ancient story which expresses the 
truth more concisely than the stately, old-fashioned phrases of the great 
reviser. Williams is reported as saying tersely of his rival: “I get all 
the verdicts and you get all the judgments.” To those who remember 
the naive remark of the British juryman that Sir James Scarlett always 
won his cases because he was always on the right side, this observation 
of Williams has its significance. But it brings to my mind the story 
which William Allen Butler was fond of telling about the Irishman who 
was present in the court of Judge Bosworth, and who said to the lawyer: 
“Ye may say what ye please, but there’s an old, white-headed chap up 
there who gets more verdicts than any of yees.’’ Williams had his way 
with the juries, but in the end the judges determined the con- 
troversy. .. . 

Do you ever take down from the shelves the dingy volumes of John- 
son or of Cowen, whose wretched law-calf binding comes off on your 
hands and your coat, and skim through the contents for the mere pleas- 
ure of it? It is like the study of the mastodon by the paleontologist. If 
a man cites Johnson or Cowen nowadays, his adversary is adamant and 
the judges talk among themselves about something contemporaneous. 
You might as well quote the year books, or refer to East, or Hobart, or 
Plowden. But there is in all the old reports abundant material for 
delightful study. It may be that they are not what might be styled 
“light literature,” but they are infinitely more suggestive, more stimu- 
lating to the imagination, and, indeed, more instructive, than the one 
hundred and odd volumes of New York reports, or the latest volume of 
the Federal Reporter. You cannot fail to discover that there were 
giants in those days—giants at the Bar and on the Bench—and you may 
measure their stature. In those historic days, briefs were not prepared 
by clerks or opinions dictated to stenographers ; counsel were not held 
down to hours or minutes; judges did not move uneasily in their seats 
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and throw aside the records as a signal for the termination of an argu- 
ment too prolix. The highest energies of the courts were not devoted 
to the question whether or not the cause was technically before them, 
and matters of large importance were accorded the full measure of con- 
sideration, as when the Court of Appeals gave an entire term to the case 
of Curtis v. Leavitt, which involved $1,500,000, and devoted 297 pages 
of the Fifteenth New York to the statement and the opinions. I do not 
mean to be understood as presuming to utter a word of criticism upon 
our courts of to-day or upon counsel of the present. The whole country 
and its business have grown so enormously that speed has come to be a 
necessity. The volume of litigation, the magnitude of amounts, has 
continually increased, but the day is still but twenty-four hours long, 
and it cannot be made longer by legislatures or even by Congress, not- 
withstanding the interstate commerce clause of the Federal Constitution. 
If the stately and solemn lawyers or the grave and deliberate judges of 
the olden times could be brought in contact with the conditions of the 
present, they would gasp with breathless amazement, fly to their libraries, 
and perish from intellectual apoplexy. 

Van Buren asserts that he was extremely unwilling to accept polit- 
ical office, but circumstances compelled him to become a candidate. In 
November, 1812, he took his seat as senator from the middle district, and 
thus became a member of the Court for the Correction of Errors and 
Trial of Impeachments, that odd tribunal composed of the chancellor, 
the judges of the Supreme court, the lieutenant governor and the thirty- 
two senators, of which might be said what has been said of the Court 
of Errors and Appeals of New Jersey, that it was too large for a court 
and too small for a town meeting. His first opinion was given in Barry 
v. Mandell (10th Johnson 563), decided in March, 1813. This is the 
famous cow-escape case, which fills nineteen pages of the fine print of 
my edition of Johnson, and to which not only Van Buren, but Chancellor 
Lansing gave the most laborious investigation. I doubt if our Court 
of Appeals would have accorded to it more than a few scanty lines in the 
memoranda at the end of a volume. 

Mr. Shepard gives an account of this case which for succinct state- 
ment and dignified humor is not to be equaled, and I shall not attempt 
to paraphrase it. An unfortunate debtor was released from imprison- 
ment for.debt on a bond to keep within the jail liberties. He was per- 
sonally conducting a certain cow, which animal, after the manner of 
cows ever since the flood, jumped about unwarrantably and from time 
to time dragged its unhappy conductor four, six or ten feet outside of 
the limits. On the theory that each cow-compelled excursion consti- 
tuted an escape, the creditor sued the sureties on the bond. The Su- 
preme court, Kent presiding, sustained the recovery. Van Buren did 
not like the Federalist Kent, and he had a grim delight in punishing that 
luminary of the law. Moreover he had the modern view of the absurd 
policy of imprisoning men for failure to pay simple contract debts. The 
decision of the Supreme court was reversed, and the young senator filed 
an opinion far more elaborate than that of Chancellor Lansing, with 
whom he concurred. As Shepard says, it “could not have been more 
carefully done had something greater seemed at stake than a bovine 
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vagary and a few dollars.” A portion, at least, of this opinion will bear 
quotation. Van Buren had his ear close to the ground for popular sym- 
pathy, and he proved his breadth of mind and his appreciation of the 
common feelings of mankind. Although it is a legal opinion, it is a fair 
example of what Mr. Shepard once described to me as his “political-par- 
tisan style, one of the best styles practiced by statesmen.” Van Buren 
said: 

“Permit me next, respectfully, to examine with what propriety it 
can be alleged that escapes of this description are so far against the 
policy of the statute as to render the construction of the court below 
proper and necessary. As it has truly been remarked, ‘this statute was 
passed for humane purposes;’ it was among the first concessions which 
were made by that inflexible spirit, which has hitherto maintained its 
hold on society, authorizing imprisonment for debt. Coeval with the 
authority of imprisonment for debt have been the exertions of men of 
intelligence, or reflection and philanthropy, to mitigate its rigor; of men 
who viewed it as a practice fundamentally wrong, a practice which forces 
their fellow creatures from society, from their friends and their agonized 
families into the dreary walls of a prison; which compels them to leave 
all those fascinating endearments, to become an inmate with vermin; 
which confines them within the same walls that contain the midnight 
incendiary and the ruthless assassin; not for crimes which they have 
committed, not for frauds which they have practiced on the credulous 
and unwary (for such distinctions are not made); but for the misfortune 


of being poor; of being unable to satisfy the all-digesting stomach of 
some ravenous creditor; of men who looked upon the practice as con- 
founding virtue and vice, and destroying the distinction between guilt 
and innocence, which should unceasingly be cherished in any well-regu- 
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lated government. 

After eloquence like this Barry’s cow should be as immortal as the 
Chicago cow of Mrs. O’Leary. But it was a wise utterance for a rising 
politician, and the general sentiment of succeeding days has approved 
the judgment. 

I have said that he disliked Kent; he certainly took a sly pleasure in 
tormenting the distinguished chief justice and chancellor, but in the 
autobiography he bestows upon him the most exalted praise. He tells 
one or two stories of Kent which are new, at least to me, and which 
exhibit the chancellor in a new light. Van Buren was calling upon him 
one day, and found a young man applying for admission as a solicitor in 
chancery who was manifestly not “within the rules,” but who cited the 
case of another applicant who had recently been admitted. “I deny it, 
sir!” cried the chancellor. “It is not true. I did not admit him. He 
broke in!” On another occasion, says Van Buren, “he displayed in my 
presence what in almost any other man would have been regarded as 
undignified violence of temper and manner, but would not, to one who 
knew him well, bear any such construction. The reversals of the pre- 
ceding day having been referred to, he broke out in a mock tirade against 
the judges, to the following effect: “They are unfit for their places, Mr. 
Van Buren, you know that they are! Spencer and Van Ness are able 
enough, but instead of studying their cases they devote their time to poli- 
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tics, You know that as weil as I do! As to Judge Yates’—raising his 
hands—'I need say nothing. You should roll him back to Schenectady! 
—(an allusion to Judge Yates’ personal appearance, borrowed from Mr. 
Clinton)—‘and as to my cousin Platt! He is only fit to be head deacon 
to a Presbyterian church and for nothing else!’” If this is Mr. Van 
Buren’s idea of pleasant jocosity, I wonder what he would regard as 
rather bitter personal abuse. I have never had the honor of knowing 
any judge who keenly enjoyed reversals of his own decisions. 

The next case in which Van Buren delivered an opinion was the 
celebrated one of Ambrose Spencer v. Solomon Southwick (10 Johnson 
259). Southwick, who was a sort of Thomas W. Lawson in the politics 
of the period, had publicly accused Spencer of misconduct as a senator in 
putting through the famous charter of the Manhattan Company—still 
enduring as one of our great financial institutions, but not the only cor- 
poration which has in its inception aimed to supply the public with pure 
water. He charged Spencer, one of the most eminent men of his day, 
with having by hypocrisy and deceit procured the passage of the act of 
incorporation at a time when he was pecuniarily interested in the enter- 
prise. Spencer filed a replication, setting up the fact that he was not so 
interested and Southwick demurred. The demurrer was sustained in 
the Supreme court, but the decision was reversed, by a unanimous vote, 
Van Buren writing for reversal. In Graves v. Dash (12 Johnson 17) he 
made a few remarks, but the majority was against him. 

We look at these old opinions and the abstracts of the arguments 
of counsel, and we are apt to think that in those ancient times lawyers 
were far more learned and courts far more astute than they are in this 
twentieth century. It may be so far as the lawyers are concerned, but 
we must not forget that men used to lead what is now called ‘“‘a simple 
life,” and that the complexities of this generation were wholly unknown 
in those haleyon days. The manifold complications of this generation 
would have bewildered the lawyers of the olden times. The subtle ques- 
tions which agitated our courts a century ago have long since been rele- 
gated to obscurity. Our courts must needs deal with modern problems, 
and they endeavor to decide them according to their view of what is 
right—often, however, if I may be permitted to express an humble 
opinion, giving their judgment in favor of what they happen to think is 
right in the particular case before them, rather than with regard to rule 
and precedent. Many years ago I was closely associated with a vener- 
able judge who once occupied a place on the bench of our highest court, 
and [| remember that he told me seriously that “the Court of Appeals 
never decides a case except as it wishes to decide it.” I have had fre- 
quent occasion since then to admit that he told the truth; and I have 
often wished that there had been more cordial unanimity of sentiment 
between us on the subject before them. At the same time, I believe that 
in character, capacity and intelligence the Bench of our own day and of 
our own state compares favorably with that of any time or of any coun- 
try. If experience brings to a man the capacity to be fair and just, it 
must convince him that it is a sad mistake to censure the judges whose 
views differ from his own. 
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In February, 1815, Van Buren was chosen the successor of the dis- 
tinguished Abraham Van Vechten as Attorney-General—an office which 
was considered to be of such eminence and importance that only law- 
yers of the greatest reputation were selected to fill it. Van Buren won 
the place by the casting vote of Governor Tompkins, against the influ- 
ence of Ambrose Spencer, who was beginning to think that his young 
friend was becoming too powerful. He held the office until July, 1819, 
when he was removed by a combination of Clintonians and Federalists. 
The salary of the Attorney-General was then $5.50 a day, with some 
costs. Although he continued to serve as state senator until 1820, he 
delivered few judicial opinions while he was Attorney-General. Remov- 
ing to Albany in 1816, he took into partnership with him his pupil, Butler ; 
and after his senior’s election to the United States Senate in 1821 Butler 
undoubtedly bore the burden of the business, although Van Buren ap- 
peared now and then in the Court of Errors. 

He did not confine his attention to courts of law, but frequently 
appeared before the chancellor. The fourth volume of Johnson’s Chan- 
cery Reports contains seven of his cases, in six of which he was success- 
ful. Of one of these cases (Troup v. Rice, 4th Johns, Ch, 228), Charles 
Butler said that it was opened by Van Buren, for the complainants, “with 
a speech surpassing anything perhaps ever delivered by him.” 

His last appearance before juries in the trial of the Astor case, in 
which he was associated with Kent and with Daniel Webster, and of the 
Sailors’ Snug Harbor case in the fall of 1827. It was in the course of 
the last-mentioned trial that the great Thomas Addis Emmet had the 
fatal stroke which ended his life, and Van Buren gives a vivid description 
of the event in the autobiography. Hesays: “I was one of the opposing 
counsel in the cause, and as the court adjourned on the preceding day 
he expressed to me his surprise that we had kept our suit, the claim of 
Bishop Inglis, of Nova Scotia, to the immense estate called the Sailors’ 
Snug Harbor, on foot so long; but added that we could not prolong its 
life bevond 12 o’clock of the next day. When that time arrived, I fol- 
lowed him from the bar to the stove, whither he had been cailed by an 
acquaintance, and said: ‘Well, Mr. Emmet, the hour has come, and we 
are alive yet!’ ‘Yes,’ he answered, ‘but you cannot live much longer!’ 
Immediately after my return to my seat, David B. Ogden said to me: 
‘Look at Emmet! He is going to have a fit!’ I looked and replied that 
it was a mistake. In a few minutes he repeated the alarm more emphati- 
cally. I went to Chief Justice Thompson, before whom the cause was 
tried, and informed him of Mr. Ogden’s suspicions. The judge observed 
Mr. E. closely and replied pleasantly: ‘No! no! Ogden is mistaken ; his 
under lip hangs a little lower than usual, but that is natural to him when 
he is writing.’ At that instant, and as | turned towards my seat, I saw 
Mr. Emmet reel in his chair, and extend his hand towards a neighboring 
pillar. I endeavored to intercept his fall, but without success; he was 
carried to his house, and died in a few hours.” . . . 

In dealing with Van Buren as a lawyer, it is not easy to refrain 
from quoting the words of Mr. Shepard: “Van Buren’s work as a law- 
yer,” he says, “brought him something besides wealth and the education 
and refinement of books, and something which neither Erskine nor Web- 
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ster gained. The profession afforded him an admirable discipline in the 
conduct of affairs; and affairs, in law as out of it, are largely decided by 
human nature and its varying peculiarities. The preparation of details; 
the keen and far-sighted arrangement of the best, because the most prac- 
ticable plan; the refusal to fire off ammunition for the popular applause 
to be roused by its noise and flame; the clear, steady bearing in mind of 
the end to be accomplished, rather than the prolonged enjoyment or 
systematic working out of intermediate processes beyond a utilitarian 
necessity—all these elements Van Buren mastered in a signal degree, 
and made invaluable in legal practice.” It is said of him that he was not 
an orator, but he persuaded men. They thought much more then of what 
may be called “fine speaking” than we do, and Van Buren was not of 
the order of speakers who arouse the tears and applause of jurymen and 
spectators; but he was effective and he had the art which made the 
sritish juryman disparage Scarlett in comparison with Brougham. We 
have only tradition to tell us of his exploits in the trial courts, for none 
of his addresses to juries were ever reported. 

It was said of him that whether before a jury or the court in banc he 
particularly excelled in the opening of his subject. The facts out of which 
the questions for discussion arose and the mode in which he intended to 
treat them were always stated with great clearness and address. Un- 
doubtedly this careful lucidity of statement was a great factor in his 
power. We all know that the statement of facts is usually the most 
important part of any argument and that causes are won oftener on the 
“statement” than on the marshaling of authorities, mainly, perhaps, 
because the judges generally know more law than we do, but not so 
much about the facts of our case. William Allen Butler always preferred 
to argue for the appellant because it gave him the first chance at the 
facts, always an advantage as he learned from his distinguished father, 
who was so unfortunate as to bear the same name as a certain Massachu- 
setts general. If we may judge by his political writings, Van Buren was 
elaborate and copious. I have read the autobiography, and it is a monu- 
ment of diffuseness. He could speak well without much previous study, 
but he was exceedingly laborious and industrious, mindful of the value 
of careful preparation. In the “Life and Letters” of Mr. Charles Butter, 
who was a clerk in the office of Van Buren and Butler, it is recorded 
that on the first morning of his clerkship, “being minded to despatch 
work he rose at half-past four, and at five in came Mr. Van Buren him- 
self, ready for the business of the day.” In a letter written at the time, 
Mr. Butler says: “I rise early, and what is more provoking, Mr. Van 
Buren some mornings back has risen at half-past four. I rise at five and 
find him up. This morning he rode five or seven miles before seven 
o'clock. I can’t imagine what possesses him.” He owned what in those 
days was an excellent library, and he used it systematically. “In the 
stillness of the night,” says the ornate Mr. Holland, in the inflated man- 
ner of his time, “he buried his whole soul in the researches of science. 
At that propitious season, he knelt at the shrine of that ‘jealous mistress 
which allows no rival,’ and communed with those eloquent oracles of 
enlightened reason, which are too often allowed to repose in silence on 
the dusty shelf.” All this means that he worked at night ; but, as Shepard 
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says, he learned men quite as fast as he learned books. On the whole, 
he seems, according to those who knew him well, to have been fluent and 
facile; felicitious in expounding the intricacies of fact and law; mild, 
insinuating, never declamatory ; going to the pith of the subject without 
the arts of rhetoric. Referring to his own mental habits, he relates in 
the autobiography that John Randolph, in one of his morbid moods, 
wrote a series of letters to Andrew Jackson, in which he attacked Van 
juren. ‘“These,” he says, “General Jackson, as was his habit in regard to 
all private letters designed to sow tares between us, sent to me for my 
perusal.” Randolph said, in one letter, “that in his long experience of 
public life he had scarcely ever met with a single prominent man less 
informed than myself upon great questions when they were first pre- 
sented, or who understood them better when I came to their discussion. 
I remember well the General’s hearty laugh when he heard me subscribe 
to the justice of the description.” 

Many are the tales which are told of his imperturbable demeanor, 
his adroitness of speech, and his amusing non-committalism. Philip 
Hone, who was his bitter opponent, says in his diary, referring to the 
stormiest period of his administration, “his outward appearance is like 
the unruffled surface of the majestic river which covers rocks and whirl- 
pools, but shows no marks of the agitation beneath.” John Quincy 
Adams writes of him that like the Sosie of Moliere’s Amphitryon, he was 
’lami de tout le monde. Adams tells us that Henry Clay, at a reception 
in the White House, congratulated Van Buren upon his happiness in 


being surrounded by so many of his friends, to which he answered, “The 


” 


weather is very fine.” “No insignificant answer,’ says Adams, “for it 
implied his conscious assent to the satirical reflection implied in Clay’s 
remark—fair-weather friends.” It is told of him that on a canal-boat jour- 
ney a political opponent wagered a basket of wine that no question could 
be asked of him to which he would give a direct answer, and when the 
taker propounded to his chief the query: ‘Does the sun rise in the east 
or in the west?” Mr. Van Buren began his reply with the characteristic 
preface: “The terms ‘east’ and ‘west’ are conventional,” whereupon his 
disheartened admirer exclaimed, “I’ve lost the bet.” In all this we may 
discern only the habitual caution of the experienced lawyer, sensible of 
the danger which lurks in loose and unreflecting assertion. He was 
always angry at the accusation of non-committalism, calling it contemp- 
tuously a “party catch-word.” 

The absorbing work of the politician took Van Buren from the Bar 
all to soon. After 1828 he belonged to the nation. As Holland says, 
“For some years preceding his final withdrawal from the Bar, his prac- 
tice, it is believed, was unsurpassed in its extent and responsibility by 
that of any lawyer in his native state, and, perhaps, in the United States.” 
I am loath to leave him—a notable character, unjustly decried by ill-in- 
formed or partisan historians. There is no doubt that he deliberately 
sacrificed his chances for the Presidential nomination in 1844 by his 
letter against the annexation of Texas, “one of the finest and bravest 
pieces of political courage,” as Shepard well says, and one which 
“deserves from Americans a long admiration.” He was never non-com- 
mittal about the essentials. 
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In the early days of the rebellion, he was patriotic and staunchly 
devoted to the cause of the Union, although sometimes unjustly accused 
of sympathy with secession. When his will was opened they found that 
it began in these words: “I, Martin Van Buren, of the town of Kinder- 
hook, County of Columbia, and State of New York, heretofore Governor 
of the State and more recently President of the United States, but for 
the last and happiest years of my life a farmer in my native town, do 
make and declare the following to be my last will and testament.” And 
so, at the end, after an active career of sixty years, during which he had 
attained the highest rank in his profession and the most exalted office in 
the nation, he gave his testimony to the emptiness of honors and the 
worthlessness of political rewards, and “his dust returned to the earth 
as it was, his spirit to the God who gave it.” 


ADRIAN H. JOLINE. 


MURDER TRIALS UNSOUGHT. 





When Frank S. Black heard the jury in the Molineux case return a 
verdict of not guilty, the only comment he made was that he would never 
again accept a retainer to defend a prisoner charged with murder. 
Hie seemed to forget the brilliant victory he had won. His 
management of the defense of Molineux in the second trial has been 
compared with the achievements of James T. Brady, or, at an earlier day, 
of Ogden Hoffman. Not that Governor Black possessed Mr, Brady’s 
wondrous charm as an advocate and almost magic-like power of hypno- 
tizing a jury or that he had Ogden Hoffman’s more vigorous eloquence 
and great gift as a cross-examiner, but his methods were quite like theirs, 
suggesting always that he never was at the end of his resources, and that 
he was defending Molineux in great measure because personally con- 
vinced of Molineux’s innocence. 

Moreover Governor Black dismissed all of the unimportant testi- 
mony and concentrated his powers upon one or two vital points. The 
strain, however, as he felt it at least, was too great for a man of his tem- 
perament. He had entered so thoroughly into that defense that Moli- 
neux’s life seemed to be almost a part of his own. The reaction which 
followed the verdict was even greater with the lawyer than with the man 
who had been once condemned and who had been confined for two years 
in the death cell at Sing Sing. 

On the other hand, Bartow S. Weeks, who, as assistant district 
attorney, prosecuted Carlyle Harris and secured a conviction of guilty 
of murder in the first degree, determined after that prosecution that he 
would never again appear as prosecutor in a case involving human life. 
The responsibility for a man of conscience, and especially one of sympa- 
thetic nature, is, in Mr. Weeks’ view, too great. His prosecution of 
Harris sent that young man to the electric chair. but there has always 
been a lingering doubt in Mr. Weeks’ mind as to whether, after all, 
Harris should have suffered the extreme penalty. 

In Connecticut, juries are instructed by the judge in capital cases 
that if the evidence is not, in the jury’s view, equivalent to the unim- 
peached direct evidence of two witnesses, then the jury may bring in a 
verdict of murder in the second degree. The purpose of that is, of 
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course, to give a prisoner the benefit of a possible doubt, although the 
moral proof of guilt and the legal as well may be strong enough to justify 
a first degree verdict. The operation of that law did some years ago 
prevent the execution of an innocent although condemned man. He 
was found, after several years’ imprisonment, to have been innocent of 
the crime of which he was convicted. 

Since James T. Brady’s day there has grown a sort of reluctance, 
even repugnance, on the part of the members of the Bar of New York to 
any identification in the mind of the public with the criminal practice of 
the law. Why, in view of Mr. Brady’s triumphs, and especially in view 
of the traditions of William H. Seward’s defense of the negro, Freeman, 
that feeling should exist is impossible of any explanation, excepting that 
it is the belief that criminal practice is not very profitable. 

Once in a while there offers opportunities for great service and 
great fee, but James T, Brady sometimes accepted cases, not because of 
the promise of any great fee, but because his sympathy was aroused, or 
his professional gladiatorial instinct, which was very strong within him, 
was stirred. The late Judge Noah Davis used to say that Mr. Brady 
once won a case by reason of his exordium to a jury. His client, a 
woman, sat beside him during the trial, silent, with a sort of pathetic 
and dreamy vision, as it were. On the morning that Mr. Brady was to 
address the jury he began in a most charming conversational tone to 
speak of the glory of nature, the pure air, the brilliant sunshine, for it 
was a time of spring’s awakening. He took from his buttonhole a spring 
flower of delicate tint and even more subtle fragrance, and in showing it 
to the jury said that it had been presented to him by some one of his 
friends, who had picked it from her window garden that morning. It 
was a beautiful picture, and after Mr. Brady had painted it he turned with 
the simplicity of the great art and, pointing to his client, said that all that 
he and that the jury “had seen and enjoyed was denied her, for she was 
blind. It was a perfect climax, and it was the first knowledge any of the 
jury had that the eyes of that woman were sightless. That brief plea 
won the case. 

The case of the young woman who has been on trial for her life 
and which resulted in a mistrial would have especially appealed to James 
T. Brady. All of the accessories that are an inspiration to a great lawyer 
were associated with this case. There was the tremendous moral lesson 
that was in her life, and in the almost worthless life of the man who was 
killed. There was the revelation of what temptation a fondness for 
applause, the danger of the stage and association with a certain kind of 
sporting life may be at this day. But above all that there were legal 
questions, mysteries of motive and of action, and especially the extraor- 
dinary feature of the case that the homicide should have taken place in 
a hansom cab on a crowded thoroughfare in broad daylight. 

Here, then, was a combination of circumstances all worthy of the 
exercise of the highest legal ability, as well as the profound capacity for 
the analysis of motives and the reconstruction in theory of an act through 
the operation of the inductive method of philosophy. These are circum- 
stances which make it possible for a very great lawyer to win a triumph, 
either as a prosecutor or as a defender. The mistrial of this case involves 
a loss to the state of some $50,000.— New York Press. 
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PHOTOGRAPHS AS EVIDENCE. 


It has been well said by an eminent writer that “that which we drink 
in at our ears doth not so piercingly enter as that which the mind doth 
conceive by sight.” The profession has long recognized the fact that it 
is not an easy matter for even a well trained mind to get a clear concep- 
tion of a place, or a physical thing, from a description given in words. 

It has been this fact that has caused the advocate to prepare maps, 
plans, or even models of lands, watercourses and buildings, so that he 
might obtain a full and clear view of the evidence, as well as to assist him 
in getting the court or jury to understand the evidence in its full force. 

The science of photography has been a great assistance to the advo- 
cate in the preparation and presentation of his cases, and it can now be 
said to be an established and important branch of the law of evidence. 
The court in a Georgia case said: “We cannot conceive of a more 
impartial and truthful witness than the sun, as its light stamps and seals 
the similitude of the object on the photograph put before the jury; it 
would be more accurate than the memory of witnesses, and as the object 
of all evidence is to show the truth, why should not this dumb witness 
show it?” 

The question as to whether photographs are the best evidence, or 
merely secondary evidence, has been the subject of much legal contro- 
versy, and some very ingenious arguments have been advanced upon this 
subject. One writer argues that all such evidence should be considered 
the best evidence, as the photograph is really primary evidence as much 
as the image formed on the retina of the eye ; but this argument is hardly 
sound. But as is readily seen from the cases, this question must be 
decided from the facts and nature of each particular case. 

Although it is doubtless true that in most cases photographs are 
merely secondary evidence, yet it is not always so. In cases where the 
photographs themselves are the subject of the controversy, as a trial for 
the offense of selling indecent and obscene photographs, it is clearly seen 
that the pictures themselves are manifestly primary evidence; as is also 
the case where the original subject of the photograph cannot for any 
reason be produced, then the photographs become primary evidence. 

But usually they are considered as secondary evidence, and if the 
object itself can be brought before the jury, or if the jury can view the 
location, then the photographs are not admissible, unless admitted as 
explanatory evidence. 

Steps Necessary Before Introduction. — Before photographs can be 
introduced in evidence they must be properly identified, and their 
accuracy must be shown. This is firmly settled. While some of the 
reported cases do not always show that the photograph offered in evi- 
dence was first authenticated, yet there is no case which holds that such 
proof is unnecessary. In cases where pictures are admitted in evidence 
to show the locality of an accident, or to show the place where a homicide 
has been committed, then it should be shown that there was no material 
change in the place during the interval which elapsed between the time 
the accident occurred, or the homicide was committed, and the time the 
place was photographed. 
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A very important use of photographs as evidence, and probably the 
most common one, is the use as explanatory or illustrative evidence, and 
their purpose is to enable the jury to better understand the testimony 
of the witnesses. Cases illustrating the use of photographs as explana- 
tory evidence can be found in the reports of every state. The application 
can be best understood by examining some of the reported cases. 

Photographs of Places. — The case of City of Huntington v. Lusch 
was an action for damages for personal injuries to the plaintiff, and for 
the death of his horse, caused by the animal becoming frightened at a 
stump in a city street, and running over the unprotected precipitous side 
of the street. The plaintiff introduced in evidence two photographic 
views of the place where the injury occurred, one of them showing the 
stump in question. The introduction of these views was objected to by 
the defendant, the ground of objection being that the photographs were 
not taken at or about the time of the injury, or when the things shown 
were situated as at that time, but that things were changed and shifted 
by interested parties and the photographs taken. 

The plaintiff had testified that a day or two after the injury he passed 
along the road, and that then the stump was not in the street, but had 
been rolled into a vacant lot ; but he further testified that when the photo- 
graphs were taken the stump had been brought back, and was in the 
same place that it had been in at the time of the accident. The lower 
court permitted the photographs to be exhibited to the jury, in connec- 
tion with all the other evidence in the case, but stated that the jury were 
not to be bound by the photographs; that they might apply the evidence 
with them. On appeal, the Appellate court of Indiana, by Black, J., said: 
“There being evidence to the effect that there was no material change 
in the appearance of the place of the injury, and that the photographs 
correctly represented the place at the time of the injury, the lower court 
did not err in admitting the photographs in connection with the other 
evidence in the case.” 

In the case of Turner v. Boston & M. R. Co., being an action against 
the railroad company for injuries to an employee of another road from 
getting his foot caught in an unblocked frog, a photograph taken shortly 
after the accident, when there had been no change in the condition of the 
frogs, the verification of which had been waived, was held admissible to 
show that other frogs in the vicinity were unblocked, where evidence 
had been given on the part of defendant, from which it could be inferred 
that all the frogs were kept blocked, as well as that at which the accident 
happened. 

In a Michigan case photographic views of premises alleged to have 
been injured by obstructing plaintiff's right of drainage, taken over a year 
after the cause of action arose, were held to be inadmissible in evidence, 
in the absence of proof of their accuracy. 

In a Connecticut case photographs of a railroad crossing at which a 
person was killed, after they were shown to be correct representations 
of the crossing and its surroundings, were admitted in evidence, 
although there had been a change in the appearance of the locality made 
by the fall of leaves from the trees; as this was held to be open to 
explanation. But in an Illinois case photographs of the locality where a 
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person was killed on a railroad crossing were rejected, the court holding 
that as one of the material questions was whether or not a view of the 
train which killed the deceased was obstructed by box cars standing on 
a side track and by other objects, and it appeared that the photographs 
were taken two months after the accident by a mere amateur photogra- 
pher, and that the leaves had fallen from the trees in the meantime. 

Photographs of Persons and Things. — In a Pennsylvania case, 
where the mutilated body was found, the witness was allowed to testify 
that the face resembled a photograph of a person alleged to be the one 
found, although he had not known the man before death. But this case 
has been doubted in some respects, as being an extreme application of 
the rule. 

An interesting application of the rule is seen in a Massachusetts 
case, where a photograph of a person accused of larceny showing that 
he wore side whiskers, was held to be admissible in evidence in rebuttal 
of witnesses for the defendant, who testified that he had not worn them 
since a time prior to the taking of the photograph, the question as to 
whether it was sufficiently verified being for the trial justice. 

In a United States case, the same being a trial for the importation of 
women for the purpose of prostitution, photographs of the women 
alleged to have been imported, found in the possession of the defendant, 
were held to be admissible. 

In the case of McClurg v. Brenton, which was an action to recover 
damages for an alleged unlawful search of the plaintiff’s premises, photo- 
graphs of hounds used in tracking alleged criminals were held not to be 
admissible in evidence. The court said: “Asa seal to this eulogium, the 
witness produced photographs of the hounds, which were admitted in 
evidence. The particular point in controversy which these portraits 
were intended to illuminate is not pointed out by counsel, and our 
unaided efforts in that direction have proved fruitless. The testimony 
should have been excluded.” 

In the case of Alberti v. Railroad Company, which was an action 
for the recovery of damages for a personal injury, the plaintiff's counsel 
offered in evidence a photograph of the plaintiff, showing the manner 
in which his limbs had been contracted. This photograph was admitted 
as evidence, after the testimony of a doctor, who testified that the photo- 
graph was taken in his presence, and that it correctly represented the 
condition of the limbs. 

In criminal cases, photographs of wounds have been uniformly held 
to be admissible upon proper identification. 

In bastardy cases, there is some dispute as to whether photographs 
of the putative father and the child could be admitted, for the purpose 
of showing the likeness of the parent and child. In a Kansas case a pho- 
tograph of the putative father when he was dead, when proved to be 
good likeness of him, was held admissible in evidence on an issue of 
paternity, for the purpose of comparison with the child in court. 

In the case of Re Jessups Estate, the court, while holding that pho- 
tographs of a putative father and an illegitimate child were not inadmis- 
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sible for the purpose of showing resemblance between the two, remarked 
that they were entitled to but little weight, since “great dissimilarity 
between kindred, and strong resemblances between strangers are matters 
of every day observation.” It seems that many of the courts receive this 
kind of evidence with caution, for the reason stated by the California 
court. 

Stereoscopic Views.—When additional instruction is afforded 
thereby, it is permissible to use either photographs which are on an 
enlarged scale than the original, or stereoscopes and stereoscopic views. 

In an Illinois case, a stereoscopic view of a bridge and embankment 
was held to be admissible to show the need of a railing along the embank- 
ment. The photographer in that case testified that the view was correct, 
and that the process of taking the view was the same as in photography. 
And another photographer testified that the effect when the view was 
properly taken, and the picture was looked at through the glass, was that 
of nature viewed with the eyes. 

In the case of German Theological School v. Dubuque, which was an 
action for damages caused by an overflow of water, the court admitted 
stereoscopic views of the property injured by the water, for the purpose 
of showing the condition of the property after the alleged injuries, for 
the purpose of establishing the amount of damages. 

X-Ray Photographs.—The courts of this country have at all times 
been willing to open their doors to all well considered scientific discov- 
eries which would assist in the presentation of the case, and which would 
facilitate the arrival at the truth. For this reason photographs made by 
the cathode or X-ray process will be admitted as secondary evidence. 

One of the first courts to recognize and admit such photographs as 
evidence was the District court of Colorado. In the able opinion of 
Lefevere, J., we find, “no science has made such mighty strides forward 
as surgery. It is eminently a scientific profession, alike interesting to the 
learned and the unlearned. It makes use of all science and learning. It 
has been of inestimable value to mankind. It must not be said of the law 
that it is so wedded to precedent that it will not lend a helping hand. 
Rather let the courts throw open the door to all well considered scientific 
discoveries. Modern science has made it possible to look beneath the 
tissues of the human body, and has aided surgery in telling of the hidden 
mysteries. We believe it to be our duty in this case to be the first, if you 
please, to so consider it, in admitting in evidence a process known and 
acknowledged as a determinate science.” 

Before the photographs will be admitted, the skill and competency 
of the one who took the picture may be inquired into, and its weight as 
evidence will depend to a great extent upon these circumstances. 

In a Tennessee case, one for personal injuries, the fact which the 
plaintiff wished to show in the development of his case was that the bones 
of his fractured legs had overlapped in healing, and to show this condi- 
tion the court admitted in evidence an X-ray photograph of that part of 
the injured legs. 

The Supreme court of the State of Illinois recently decided a per- 
sonal injury case, in which the question of the admissibility of X-ray 
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photographs was passed upon by that court. The plaintiff in the case 
alleged that he was injured while riding on defendant's electric cars, as 
a passenger, by a collision with another of defendant’s cars. The injury 
complained of consisted of a displacement of the heart, which had caused 
the walls of that organ to thicken. The court in allowing the evidence to 
go to the jury said: “As the case may be again heard, it is necessary we 
should consider the insistence that the court erred in permitting the 
introduction in evidence of a skiograph, or X-ray photograph, of a por- 
tion of the chest and the body of the appellee. The skiograph was made 
by an expert who testified that he was an X-ray expert, and was regularly 
engaged in taking such photographs for physicians; that he took the 
negative from which the photograph was developed, and that he devel- 
oped the photograph; and that it was an accurate and correct represen- 
tation. It was intended to show by the skiograph that the appellee’s 
heart had been displaced, that the walls of that organ had become thick, 
and that an abnormally heavy tissue had formed on the walls of his 
heart. The testimony of the X-ray expert who had taken the skiograph 
tended to show that the picture correctly represented the condition of the 
heart of the appellee. : 

“Photographs taken by the X-ray process are admissible in evidence 
after proper preliminary proof of their correctness and accuracy has been 
produced. We think the testimony of the X-ray expert who made the 
skiograph was sufficient to justify the court in ruling that the picture 
should be admitted.” 

Subsequently in the trial of the same case, the defendant produced 
another X-ray expert in its behalf. The witness gave testimony tending 
to show that the skiograph had not been properly taken, and expressed 
the opinion that the picture was of littie or no value as a representation 
of the heart and other portions of the body of the plaintiff. Upon the 
testimony of this witness the court said: “The lower court was not asked 
to exclude the picture because of this adverse criticism, nor do we think 
the motion to exclude should have been granted had it been interposed.” 

It is the rule that the weight to be given to testimony of this kind 
is a question solely for the jury. 

Under a statue of the state of Illinois authorizing “papers read in 
evidence, other than depositions,” to “be carried from the Bar by the 
jury,” the highest court of that state held, that “papers in evidence” 
clearly embrace photographs or skiographs offered and received in evi- 
dence, and that they may be taken by the jury, on their retirement, to 
consider and determine the cause. 

In a criminal case in New York the prosecution claimed that a bullet 
struck the victim in the jaw and split, one piece being deflected into the 
jaw and the other piece into the back of the head. The defendant claimed 
that the piece lodged in the back of the victim’s head was not a frag- 
ment, but a whole bullet. To prove this, the defendant was allowed to 
introduce an X-ray photograph of the head and neck showing the lodg- 
ment of the bullet, and the testimony of the physician who took the 
photograph. 
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The courts of many states have admitted X-ray photographs as 
illustrative evidence, and the use of this new science seems to be looked 
upon with favor by the courts.—Sumner Kenner, of Huntington, Ind., in 
Central Law Journal 


S Notr.—The following are the priary cases to which reference is made in the foregoing article : 
75 Fed. Rep. 373; People v. Muller, 32 Hun. 209; 49 IJ. App. 398; 7 D. R. Pa. 321; Green v. Terwilliger, 
£6 Fed. Rep. 354; 54 Minn. 379; Keyes v. State, 122 Ind. 427; City of Huntington v. Lusch, 70 N. E. 
—% 402; Turner v. Boston & M. R. Co., 158 Mass., 261; Liedlein vy. Meyer, 55 N. W. Rep., 367; Dryson 
v. N. Y. R. R. Co., 57 Conn., 9; Cleveland, C. C. & St. L. R. Co. v. Monaghan, 140 Ill., 474; 76 Pa. 340; 
U. 8. v. Pagliano, 53 Fed. Rep. 100i ; McClurg v. Brenton, 123 Ia. 368; Albcrti v. R. R. Co., 6 L. R. A. 
765; Franklin v. State 69 Ga. 42: Shorten v. Judd, 50 Kan. 43; In Re Jessups Estate, © L. R. A. 594; 
Rockford v. Russell, 9 Ill. App. 22; 64 Ia. 736; 29 Chi. Leg. News, 145; 41 S. W. Rep. 445; Chicago 
Electric R. Co. v. Spencer, 72 N. E. Rep. 797; March v. Hartford, 87 N. W. Rep. 817. 





LISTER AGRICULTURAL OHEMICAL WORKS v. CHARLES SEREN- 
BERGER. 


(Mercer County Circuit Court, April 27, 1905.) 


ing indebted to L., endorsed over 
to his creditor a promissory note 
made by C. S. The amount of the 
note was less than the indebtedness 
of R.S.to L. The note, not being 
paid at maturity, was duly pretest- 
ed and notice of dishonor given to 
endorser. The note was made by 
C. S. for the use and accommoda- 


Promissory note—Accommoda- 
tion maker—Insolvent estate— 
Right of creditor to appropriate 
payments—Application of  divi- 
dends—Liability as between maker 
and indorser.—1. The right of the 
creditor to apply payments made 
on account of debtor’s indebted- 
ness exists only when the debtor 


had the opportunity to apply such 
payments and fail to do so. 2. 
When payment is made by the ad- 
ministrator of an insolvent estate, 
the law, and not the creditor, ap- 
plies the dividends. 3. The divi- 
dends paid in the course of admin- 
istering an insolvent estate are paid 
on each dollar of the claims allow- 
ed; and the creditor is not per- 
mitted to accept the dividend de- 
clared on each dollar of the claim 
and appropriate the whole of it to 
only a nart thereof. 4. R. S. be- 


Referred to Mercer Common 
Court. 


Action on promissory note. 


tion of R. S., of which, however, 
the creditor was not aware until 
after its non-payment. Subse- 
quently R. S. died insolvent. Cred- 
itor obtained from his estate divi- 
dend upon the entire claim present- 
ed, including endorser’s liability on 
such note. Held, that, on a suit 
against the maker, upon the note, 
he was entitled to a credit on such 
note of the amount of such divi- 
dend, and that the creditor could 
recover only the remainder. 


Pleas from Mercer County Circuit 


Mr. Francis L. Lowthrop for plaintiff. 


Mr. J. Lefferts Conard for defendant. 


RELLSTAB, J.: 


This is a suit on a promissory note made by the 


defendant to one R. (Reuben) Savage for $450.00, and endorsed over to 
the plaintiff. The note was unpaid at maturity, and the endorser was 
duly noticed of such dishonor. The defendant made the note for the use 
and accommodation of the endorser ; of which fact, however, the plaintiff 
was unaware until after the note matured. The liability of the defendant 
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to the plaintiff is not disputed, and the only question is as to the amount 
for which judgment should be entered. 

The undisputed facts are that at the time the plaintiff received this 
note Savage was indebted to it in an amount exceeding that stated in 
the note. After the note was protested, Savage died insolvent. Plaintiff 
presented its claims to the estate, including the liability of Savage as 
endorser. 

In the settlement of such estate plaintiff received a dividend of 
77 per cent. on its entire claims. The plaintiff insists that it had a right 
to apply the dividends received on account of its claims other than that 
represented by the endorsers’ liability on such note, invoking the well- 
known rule that the creditor has a right to appropriate a payment made 
by debtor when he fails to make the appropriation; but it is to be 
observed that this rule applies only to voluntary payments made by the 
debtor. The debtor must have had opportunity to apply the payment 
and failed to do so before a creditor’s right arises to make it. This 
Savage never had, as at the time of the distribution he was deceased and 
his estate was in the course of liquidation. In the distribution of the 
estate of an insolvent, the law, and not the creditor or the debtor, makes 
the application of the dividends. The creditor could proceed against 
either or both the maker and endorser of the note, but he could not 
recover ultimately more than the amount due on the note. 

As already stated, the note in suit was made by the defendant for 
the accommodation of the endorser, and he was entitled to have applied 
to the payment of such note any sum which the plaintiff received from 
the endorser; for, as between the defendant and endorser, Savage, the 
endorser, is primarily liable. 

When the plaintiff received from the estate of such endorser a 
dividend, it received it upon each dollar of the alleged indebtedness ; so 
that 77 cents was paid to it for each dollar represented by such note. 
The plaintiff, having received such dividend on account of the obligation 
represented by such note, can recover only the remainder due thereon. 
The plaintiff may enter up judgment for the amount so remaining due, 
with interest and costs. 

The conclusions which I have reached in this case I conceive to be 
in line with the following cases: 

Bardwell v. Lydall, 7 Bingh. 489; Stamps v. Brown, Walker (Miss.) 
526; Commercial Bank v. Cunningham, 24 Pick (Mass.) 270; Blackstone 
Bank v. Hill, 10 Pick (Mass.) 128; Jones v. Williams, 39 Wis. 308; Levy 
3rothers v. Chicago National Bank, 158 Ill. 88; Sacramento Bank v. 
Pacific Bank (Cal.), 45 L. R. A. 863; Orleans Co. National Bank v. 
Moore (N. Y. Court Appeals), 3 L. R. A. 302, 112 N. Y. 543. 





A statute providing for punishment of persons placing words, 
figures or designs on the national or state flag for advertising or other 
purposes, or using or displaying a flag so decorated, and which intends 
to prevent the use of flags already decorated as well as those to be 
decorated in the future, is held, in People ex rel. McPike v. Van De Carr 
(N. Y.) 66 L. R. A. 189, to be void as depriving persons owning flags so 
decorated of their property without due process of law. 
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MAYOR, ETC., OF BOROUGH OF NORTH PLAINFIELD v. GOODWIN. 


(N. J. Supreme Court, April 11, 1905). 


Ordinance— Viola t io n—S u m- 
mary proceedings—Waiver of ob- 
jections—Review by certiorari— 
Defective return.—1. In summary 
proceedings before the recorder of 
a borough under the general bor- 
ough act (P. L. 1897, pp. 288-291, 
Secs. 10-13), the objections that de- 
fendant was arrested without war- 
rant, and that no complaint had 
been made against him prior to his 
arrest, are abandoned by defend- 
ant’s express consent to waive all 
benefit of these informalities, and 
to go to trial upon the merits of a 


In the review by certiorari of a 
summary conviction had before a 
magistrate, where the original re- 
turn to the writ fails to show of 
what offense the prosecutor was 
found guilty and the evidence upon 
which the conviction was based, it 
is proper practice for this court, 
upon a suggestion of diminution of 
the record, to make a rule for a fur- 
ther return, thereby calling upon 
the court below to make certificate 
to this court with respect to the 
matters in which the original re- 
turn is defective. 


complaint filed after his arrest. 2. 
Certiorari to Recorder’s Court of North Plainfield. 


John A. Goodwin was found guilty of violating an ordinance of the 
borough of North Plainfield, and brings certiorari. Affirmed. 


Argued June term, 1904, before Fort and Pitney, JJ. 


Messrs. Codington & Swackhamer for prosecutor. 
Mr. Charles A. Reed for respondent. 


PITNEY, J.: The prosecutor, Goodwin, was found guilty by the 
recorder of the borough of North Plainfield of a violation of one of the 
ordinances of the borough, and sentenced to pay a fine of $10, and in 
default of payment to be confined in the borough lockup for a period 
authorized by the ordinance, to wit, seven days. This certiorari brings 
that conviction under review. 

By the general borough act of 1897 (P. L. 1897, pp. 288-291, secs. 
10-13) the mayor is authorized to act as a magistrate in certain matters 
arising in the borough, and, amongst other things, to hear, try, and 
determine suits and actions brought for the recovery of any penalty 
prescribed for the violation of any ordinance, and also to hear, try, and 
determine offenses charged before him by sworn complaint in writing 
to have been committed in violation of ordinances for which the punish- 
ment is by fine or imprisonment. When a sworn complaint is made, 
he is authorized to issue process in the nature of a summons or warrant, 
in his discretion, and on the return of the process he is to proceed and 
hear the testimony, and to determine and give judgment in the matter, 
without the filing of any pleadings, and, if he find the defendant guilty, 
he is to give judgment for the penalty mentioned in the ordinance, and 
at the same time sentence the defendant, in default of the payment of the 
judgment and costs, to the borough lockup or county jail for such period 
as may be authorized by the ordinance. Except as otherwise directed 
by the act, all proceedings before the mayor are to be regulated as 
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nearly as may be by the acts of the legislature regulating the like pro- 
ceedings before the justices of the peace; and all suits, actions, and pro- 
ceedings for the recovery of any penalty for the violation of a borough 
ordinance are, as nearly as may be, to be regulated by the act constitut- 
ing courts for the trial of small causes. By section 13 the borough coun- 
cil is authorized to appoint a borough recorder, who shall have the same 
jurisdiction in cases of violations of borough ordinances as is vested in 
the mayor, with the same authority to issue process, try and determine 
such causes, and fine or imprison upon conviction. The recorder before 
whom the present conviction was had was presumably appointed pur- 
suant to section 13. No objection is made as to his official authority. 

The first and second reasons assigned for reversing the conviction 
are that the prosecutor (defendant below) was arrested on view by an 
officer who had no warrant in his possession at the time of the arrest, and 
that no complaint had been made against the defendant before the arrest. 
The record, however, clearly shows that defendant waived all benefit of 
these informalities,and consented to go totrial upon the merits. A written 
complaint was filed after he was brought into court, and he entered a 
plea of not guilty thereto, having previously waived any and all advan- 
tage that might be taken by reason of the method of procedure that was 
adopted, saving simply the right to object to the form of the complaint. 
See Smith v. Colloty, 69 N. J. Law, at page 375, 55 Atl. 805, and cases 
there cited. The third ground assigned for reversal is that the convic- 
tion fails to show of what offense the defendant was convicted, and does 
not disclose the findings of fact by the borough recorder. The fourth 
reason assigned is that the defendant was guilty of no violation of any 
ordinance or law. By a liberal construction this may be treated as 
equivalent to asserting that the record of the conviction does not show 
that evidence was adduced before the recorder to demonstrate that the 
defendant was guilty. 

The ordinance prescribes punishment by fine or imprisonment, or 
both. By section 11 of the borough act the procedure in such cases 
seems to be rendered conformable to the procedure in like cases before 
justices of the peace as such. The provision in the same section requir- 
ing that the procedure in actions for the recovery of a penalty shall 
conform to the practice in the small-cause court is apparently intended 
to relate to civil actions, properly so called. In the present instance the 
recorder proceeded summarily to hear and determine the case without 
jury. We are inclined to think, therefore, that in this proceeding it is 
necessary that the record of the conviction shall show the essence of a 
legal conviction, as prescribed by the English practice in summary con- 
victions (1 Burn’s Justice, p. 391, tit. “Conviction”), and by our own 
adjudications (Keeler v. Milledge, 24 N. J. Law 142, 146; Doughty v. 
Conover, 42 N. J. Law 193, 197; Hoeberg v. Newton, 49 N. J. Law 617, 
9 Atl. 751; Hankinson v. Trenton, 51 N. J. Law 495, 17 Atl. 1083; Preus- 
ser v. Cass, 54 N. J. Law 532, 24 Atl. 480). Amongst other essentials, 
the record should show the evidence upon which the defendant was con- 
victed, and of what offense he was found guilty. 

In the return originally made to the writ of certiorari herein the 
recorder embodied a copy of the sworn complaint filed before him, which 
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sets forth with sufficient certainty a specific offense in violation of an 
ordinance, and the ordinance and section alleged to be violated are suffi- 
ciently specified. This was accompanied by a copy of the entries from 
the recorder’s docket, which presumably is the record book referred to in 
section 12 of the borough act. The docket sets forth the proceedings 
with considerable detail, and mentions that certain witnesses were sworn, 
but does not set forth the testimony they gave to show that the defendant 
had violated the ordinance. To meet this objection, the respondent, after 
the return, applied for and procured from this court a rule requiring the 
recorder to certify the evidence produced before him and the facts found 
by him thereon. In response to this order the recorder certified the sub- 
stance of the evidence, which abundantly supports his findings ; and certi- 
fied amongst his findings of fact that the prosecutor did violate the ordi- 
nance referred to in a specified manner and at a specified time and place. 
It is now contended in behalf of the prosecutor that this supplementary 
return by the recorder cannot be considered as a part of the record. But 
by the established practice, where it is suggested that the return of an 
inferior tribunal does not set forth the whole of the proceedings that led 
up to the judgment under review, a rule for a further return is made, in 
order that this court may be apprised by the certificate of the court 
below concerning essential matters that do not appear upon the record 
as originally returned. Thus, in Prall v. Waldron, a case decided nearly 
one hundred years ago, and reported in 2 N. J. Law 106, reversal of the 
judgment of a justice was prayed for on the ground of irregularities that 
did not appear upon the transcript of the record sent up by the justice. 
The prosecutor took a rule on the justice, calling on him to state certain 
proceedings had before him on the trial of the cause below, and in com- 
pliance with this rule the justice made a return denying the facts on which 
the plaintiff relied for reversal. An attempt was then made to contradict 
the return by the affidavits of bystanders, but the court would not endure 
that practice, and affirmed the judgment. So, in Angus v. Radin, 5 N. J. 
Law 815, 8 Am. Dec. 626, the case was heard here upon an amended 
return setting forth facts that correctly would form a part of the record. 
See, also, Scott v. Beatty, 28 N. J. Law 256, where it was held that when 
the record, as returned, fails to set forth a complete state of the case, 
the proper practice is in the first instance to call upon the court to return 
what the facts were, and that such return is conclusive, and only in the 
event of the court below failing to make a return can resort be had to 
affidavits. In Harris v. Central R. R. Co., 58 N. J. Law 282, 33 Atl. 799, 
which was a review of a summary conviction had under section 18 of the 
general railroad law (Gen. St., p. 2671, sec. 129), the court below was 
called upon (although the report of the case does not show it) to certify 
in a supplementary return the evidence upon which the conviction was 
based, and the adjudication here proceeded upon the supplementary 
certificate. 

If matters thus included in an amended return may be availed of for 
the purposes of reversing the judgment or conviction below, it results 
a fortiori that they may be invoked for the purpose of sustaining the 
action under review. The practice of granting a rule for a further return 
is quite analogous to the allowance of a certiorari as ancillary to a com- 
mon law writ of error in order to bring up what are known as the out- 
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branches of the record. The argument made here against consideration 
of the matters contained in the recorder’s supplementary certificate is 
based upon the ground that it is perilous to the rights of the citizen to 
permit the recorder to supplement a record of conviction after the event. 
We cannot accede, however, to the suggestion that a supplementary 
certificate of this character is liable to be erroneous, much less corrupt, 
any more than we can attribute such defects to the original return. If 
it be objected that a record of the evidence made after the event is less 
reliable than one made at the time, the answer is two-fold: First, it does 
not appear that the evidence was not recorded at the time of the trial ; 
and, secondly, the recorder certifies in distinct terms what the evidence 
was. This negatives the idea that his memory was indistinct or uncer- 
tain as to the evidence actually given. 

The fifth and sixth grounds of reversal are based upon the fact that 
the prosecutor’s conviction was for a violation of section 10 of an ordi- 
nance of November 3, 1899, which, it is claimed, does not apply to the 
facts of the case. The averment of the complaint is that the prosecutor, 
upon a date specified, upon one of the streets of the borough, did hinder 
and obstruct a certain borough officer, to wit, one John Barry, the street 
commissioner, in the performance of his duty, the said Barry being then 
and there engaged in the performance of his duty as such officer; that is 
to say, in removing from said street certain obstructions which were in 
the street, and which it was the commissioner’s duty to remove. This 
accusation was supported by evidence, and was found by the recorder 
to be proved. The revised borough act of 1897 provides that, in addition 
to the officers to be elected, certain officers may be appointed by the 
mayor to perform duties provided by law or by ordinance. An ordinance 
of the borough of North Plainfield adopted April 12, 1886, and presuma- 
bly ordained pursuant to legislative authority then existing, provides that 
the street commissioner shall be the overseer of the roads, streets and 
public grounds in the borough, and it shall be his duty (among other 
things) to detect and discover every nuisance which may exist in the 
streets, and forthwith prevent the same, and to prevent said streets from 
being improperly obstructed and encumbered. The commissioner is 
likewise authorized to order to be removed anything which may incum- 
ber or obstruct any of the streets in violation of this or of any other 
ordinance, and, in case the same shall not be forthwith removed after 
notice given to the offender, it is made theduty of the street commissioner 
to cause the same to be removed to some suitable place. By section 6 
of this ordinance “all persons who shall obstruct, molest, disturb or in 
any wise hinder the street commissioner in the discharge of any duties 
mentioned in the ordinance shall be liable to a fine not exceeding five 
dollars or imprisonment not exceeding ten days, or both.” The prose- 
cutor insists that section 6 of the ordinance of 1886 was in force at the 
time of the present proceedings, and prescribed a limit of $5 for the fine 
to be imposed for its violation. The respondent insists that section 6 
has been impliedly repealed by section 10 of the ordinance of November 
3, 1899. The latter is a general ordinance relating to the morals and 
good order of the borough, and contains 18 sections. The first eight 
sections prohibit disturbances of the peace, the throwing of dangerous 
missiles in the streets, the setting off of fireworks in the street, the keep- 
ing of disorderly houses, disorderly conduct in the streets, fast driving, 
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and the like. Section 9 declares that no person shall unnecessarily 
obstruct any street or other public place with any kind of vehicles, or 
with boxes, lumber, wood, or any other thing. Section 10 is the section 
under which the present prosecution is had. It provides “that no person 
shall hinder or obstruct any borough officer in the performance of his 
duties, nor shall any person wiliully refuse or neglect to assist any bor- 
ough officer when lawiully called upon by him so to do in the execution 
of any process or in the suppression of any breach of the peace or disor- 
derly conduct ; or where such officer is resisted in the discharge of his 
duty ; nor shall any person knowingly resist or oppose any officer or per- 
son authorized by law in serving or attempting to serve any process or 
when making any arrest either with or without a warrant.” Section 16 
provides a punishment by fine, not exceeding $20, or imprisonment not 
exceeding seven days, or both, for a violation of any section of the ordi- 
nance. ‘The argument for the prosecutor is that the first clause of section 
10, as wellas the latter part of the section, relates alone to peace officers, 
and those that have to do with the execution of process. We do not 
so regard it. The clause, “no person shall hinder or obstruct any bor- 
ough officer in the performance of his duties,’ applies by its 
own terms to all borough officers, and by necessary intendment 
extends to all officers whose duties are of such a _ character 
as to admit of physical obstruction by bystanders or others in the street. 
The section that immediately precedes prohibits the placing of inanimateé 
obstructions in the street of a character that it is the duty of the street 
commissioner to remove or cause to be removed. We think the duty 
of such removal was within the contemplation of the draftsman of the 
ordinance in the framing of section 10. The latter section therefore 
covers the same subject-matter that was provided for by section 6 of the 
ordinance of 1886, and amounts to an implied repealer thereof. The case 
shows that at the time of the offense charged upon the prosecutor 
(November, 1903) John Barry was street commissioner of the borough, 
and acting as such; that certain obstructions were upon the street in 
question, consisting of certain large timbers and numerous wooden 
blocks that had been brought there for use in moving a frame dwelling 
house, for the moving of which license had been refused by the mayor 
and council; that Barry notified the persons who had placed the obstruc- 
tions in the street to remove them, and they refused to do so, and per- 
sisted in their endeavor to move the house along the street ; that it was 
the duty of the commissioner to remove these obstructions, and that he 
endeavored to remove them from the street; that for this purpose he 
attached a team of horses to one of the timbers which was lying near the 
middle of the street, and started to drive the team towards the side of the 
street, so as to haul the timber out of the way; and that in this juncture 
the defendant, Goodwin, seized the horses, and stopped them, and for a 
time prevented the street commissioner from removing the obstructions, 
and hindered and obstructed him in the performance of his duty. In 
our view, this was plainly an offense within the fair intendment of section 
10 of the ordinance of 1899. 

The remaining grounds assigned for reversal were abandoned upon 
the argument, and have not been considered by us. 

The conviction under review should be affirmed, with costs.— From 
the Atlantic Reporter, Vol. 60, p. 571. 
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MISCELLANY. 


STATE NOTES. 


Rev. James B. Nixon, of the 
Methodist Protestant Conference, 
has again taken up the practice of 
law. Twelve years ago Mr. Nixon 
was an attorney in Atlantic City, 
and at that time decided to enter 
the ministry, in which he has re- 
mained until the present. He has 
held some of the most desirable ap- 
pointments in the New Jersey and 
Pennsylvania Conferences. He is 
a nephew of the late Circuit Court 
Judge J. H. Nixon. In Masomic 
circles Rev. Nixon is also a very 
prominent man. 

Governor Stokes received the 
degree of LL. D. from Dickinson 
College, Carlisle, Pa., at com- 
mencement. He is a graduate of 
Brown University. 


JUDICIARY SYSTEM CHANGES. 

The Commission to suggest to 
the Legislature proposed changes 
in the judiciary system of the State 
held a meeting June 20, at the 
State House. All were present 
except ex-Governor Murphy. Ex- 
Governor Griggs presided. Mr. 
Harding, the secretary, reported 
that he had received about two 
hundred replies to the circulars 
which the Commission sent to the 
members of the Bar, asking them 
to give their opinions on proposed 
changes. The Commission dis- 
cused plans for their work and ad- 
journed without taking any definite 
action. 


NEW PORTRAITSFOR STATE 
HOUSE. 


Two new portraits have been 
added to the collection of the State 
House. One of the portraits is of 


former Governor Murphy and the 
other of the late Chancellor Wil- 
liamson. Soth portraits are the 
work of M. F. Vernocken, of New 
York. Governor Murphy’s por- 
trait, which is _ three-quarters 
length, was bought under the pro- 
visions of the law which makes an 
appropriation to buy portraits of 
former governors of New Jersey. 
It was hung in the executive au 
dience room. Chancellor Wil- 
liamson’s portrait was presented by 
Mrs. Emily E. Williamson, of 
Elizabeth, and was hung in the 
Chancery court room. 





NEWARK LAW FIRM. 


The Newark law firm consisting 
of E. G. Gifford and H. A. Miller, 
may turn out successfully, but a 
more congruous firm name for a 
restaurant could hardly be devised, 
when you come to put the initials 
of the two together: H. A. M. 
and E. G. G. 





-PROLONGED SITTING NEEDED. 


“You want me to tell the whole 
truth?” asked the witness. 

“Certainly,” replied the judge. 

“The whole truth about the 
plaintiff ?” 

“Of course.” 

“How long does this court ex- 
pect to sit?” 

“What difference 
make ?” 

“It makes a lot of difference. I 
couldn’t tell the whole truth about 
that scoundrel inside of thirty days, 
talking all the time.”—Chicago 
Post. 


does that 





